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Ms. Marlene H Dortch, Secretary 
Federal Communications Commission 
445 12” Street, S.W., RoomTW-A325 
Washington, DC 20554 

RECEIVED 

MAY 1 7 2004 

Re: In the Matter of Section 272df)(I) Sunset of BOC Separate Afiliate and Related 
Requirements, WC Docket No. 02-1 12; 2000 Biennial Regulatory Review 
Separate Afiliate Requirements of Section 64.1903 of the Commission’s Rules, 
CC Docket NO. 00-1 75 

Dear Ms. Dortch: 

On December 22,2003 the Wireline Competition Bureau adopted an Order, with an appended 
Protective Order, in the above-captioned (and other) proceedmgs (1 8 FCC Rcd. 26595) which 
required that Ms Janice Myles, Competition Policy Division, Wireline Competition Bureau 
receive a copy of each document for which a party claimed confidential or proprietary treatment. 
Unfortunately, Qwest did not become aware of the Wireline Competition Bureau’s Order and 
Protective Order until mid-April, 2004. On January 29,2004, March 25, 2004 and 
April 8,2004, Qwest submitted to the Secretary’s office both redacted and non-redacted 
information in the above-captioned p r o d i n g s  in response to a request by Commission staff. 
Qwest requested in its information submissions that the non-redacted information be designated 
as confidential and withheld 6om public inspection pursuant to Sections 0.457(d) and 0.459 of 
the Commission’s rules. 

By this letter, Qwest seeks to ensure that it has followed the process for the treatment of 
confidential or proprietary material as set forth in the Wireline Competition Bureau’s Order and 
Protective Order. Thus, Qwest is serving under separate cover a letter (similar in content) and 
the aforementioned confidential submissions on Ms. Myles, with each page of the submissions 
marked with the legend specified in the Order (“CONFIDENTIAL INFORMATION - 

175, 01-337, 02-33, before the Federal Communications Commission”). In addition, Qwest is 
re-submitting (via the same separate cover) one copy of the non-redacted submissions of 
January 29,2004, March 25,2004’ and April 8,2004 to the Secretary’s office. Qwest requests 

SUBJECT TO PROTECTIVE ORDER IN WC DOCKET NO. 02-1 12, CC DOCKET NOS. OO- 

In the original non-redacted submissions to the Secretary’s office for January 29,2004 and I 

March 25, 2004, Qwest did not segregate all of the confidential information 60m the non- 
confidential information as required by paragraph ten of the Protective Order. In the 1 ,  
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that its original non-redacted submissions of January 29,2004, March 25,2004 and 
April 8, 2004 be destroyed. 

Attached to this letter are two redacted copies of the January 29,2004, March 25,2004 and 
April 8,2004 confidential submissions. As required by the Order, this cover letter and the 
redacted copies include the following legend: “REDACTED - FOR PUBLIC INSPECTION. 
Qwest requests that the Commission discard the original redacted submissions of 
January 29,2004, March 25,2004 and April 8,2004. 

Please contact the undersigned with any questions regarding this submission. Should Qwest file 
additional confidential or proprietary information in the future in these proceedings it will adhere 
to the procedures and requirements contained in the Order and Protective Order. Two additional 
copies of this letter are being provided, one for the Secretary’s office and one to be stamped and 
returned to the courier. Thank you for your assistance with this matter and west regrets any 
inconvenience these resubmissions have caused the staff of the Commission. 

Respect filly, 

/s/ Melissa E. Newman 

cc: 

Attachments 

Janice M. Myles (cover letter only) 

resubmissions being made today, the confidential portions of all documents have been 
segregated (either physically or by electronic redaction) from the remainder of the documents 
that are not confidential. 
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January 29,2004 

Ms. Marlene H. Dortch 
Secretary 
Federal Communications Cornmission 
Room TW-A325 

Washington, DC 20554 
445 12n Street, S.W. 

Re: In the Matter ojSeclion 272 #(I )  Sunsel of ihe BOCSeparaie Aflliale and 
Related Requiremenls, WC Docket No. 02-1 12; 2000 Biennial Reguloroty Review 
Sepm-are Agiliate Requiremenfs of Section 64.1903 of /he Commission's Rules, 
CC Docket No. 00-1 75 

Dear Ms. Dortch: 

In late December, 2003, Commission staff requested that Qwest and other large ILECs 
submit certain information in the above-captioned proceeding. Qwest's response to the 
Commission staffs information request is attached. Portions of the attachment are k i n g  
redacted and designated as Confidential -Not for Public Disclosure. Pursuant to Sections 
0.457(d) and 0.459 of the Commission's rules, 47 C.F.R. 
that the redacted information in the attachment be withheld from public inspection. The redacted 
portions of the attachment contain both Qwest's confidential information and the proprictaay 
information of external research firms. Disclosure may cause substantial competitive harm to 
Qwest and these external research firms. Accordingly, the redacted information is appropriate 
for non-disclosure eilher under Sections 0.457(d) or 0.459 of the Commission's rules. 

0.457(d) and 0.459, Qwest requests 

In accordance with Cornmission rules, Qwest is submitting this redacted version of the 
aforementioned attachment, IO be available for public inspection in the above-captioned dockets. 
Acknowledgment and date of receipt of this submission are requested. An original, one copy 
and a duplicate copy ofthis request are provided. Please date-stamp the duplicate upon receipt 
and return it to the courier. If you have any questions regarding this filing, please contact the 
undersigned at the contact information reflected in the letterhead. 

Sincerely, 

/s/ Melissa E. Newman 

I REDACTED - FOR PUBLIC INSPECTION I 
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cc: Renee Crittendon (renee.cnttendon@fcc.Pov) 
Brent Olson @renr.olson@fa.eou) 

Ben Childers (ben.childers@fcc.~ov) 
Michael Carawitz (rnichael.carow'K6lfcc.Pov) 
William Kehoc (william.kehoehfcc.~ov) 
Jon Minkoff (jon.minkofflii).fcc.eorl) 

Pamela Megna (pamela.menah fcc.rr0y) 

Attachments 

I REDACTED - FOR PUBLIC INSPECTION I 



FCC DATA REQUEST 
Sunset Proceeding (WC 02-112) 

Qwest Responses 
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1. YassMarket 
1. Number of BOC Local Service Access Lines, monthly data, by stab for the panod of 1/03 - 12/03. Includes retail residence and 
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2 InterlATA BOC m nthly minutes of use (MOU). by state for the period of 1/03 - 12/03, 
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4. Number of customers that have chosen BOC affiliates as their interlATA PIC by month by state for the penod 1/03 - 12/03. 
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5. Number of BOC customers that have chosen a package that indudes local exchange service and unlimited long distance by month 
by state for the period 1/03 - 12/03. 
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II. Mars Market - Bmdband, xDSL 
1. Number of BOC customers choosing bmadbandlxDSL service by month, by state for the period of 1103 - 12/03. This includes xDSL 

in cases where Qwest is or is not the internet access provider. 

la03 zQo3 -3 4Qo3 

REDACTED - FOR PUBLIC INSPECTION 
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111. Local Servlce Market 
1. Tradc A type of submissiins, monthly data, by stab 1103 - 12/03 (similar to data provided under 271). 

Response: owesf does not have anent Track A iype deta available. Attached is the December 22, 2003 Order Irom the State of 
Washington granting Wst competitive dasstiication of ana@ setvices for business locel exchange customers. In making this 
determination the Washington State C o r n m i d  umsklamd: a) the number and she Or anemative providers ofservices; b) the extent 
to which services are available from alternative providers in the relevant market; c) the ebiliiy of alternative providers to make functmnally 
equivalent or substilute senticas readily available at competitive rates, t e r n  and ~ i t i o n s ;  and d) other indicators of market power, 
including market share, growth in market sham, ease of entry, and the atEliation ofpmviders of services. Qwest believes that the 
Washington Commission's finding is indicative of the level of competition that it places in local exchenge markets throughout its 14 state 
service ama. 

REDACTED - FOR PUBLIC INSPECTION 1 
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N. Entefpdw Market - Broadband and InterLATA S O I V ~ I S  
1. Summarize what services BOCs (ardor their affiliates) are providing in-region and what they are providing out-of-region (footprint) 

and to whom (which customers). For example services may include frame relay, and ATM The FCC is looking for fads around who 
is buying from the enterprise market and who, and what, is selling in that market. 

Response: 
Enterprise Market Definitions - Qmrt: Qwesf defines the Enterprise market based on three common criteria: number of employees, number of locations, and sped 

amount. Far the Enterprise market the customer (account) will have more than 500 employees, have muttipk locations both in and 
outside of Owest3 74-state mgion, and, cunently spend or have the opportunity to spend over $10,000 annually. Bemuse of the size 
and locations of these accounts it is ran? that they would have just one communicaths provider. Typb/& these customers purchase 
a wide variety of products and services from several providers to ensum redundancy and diversity. 

(Source. IDC, 44xi&w ide Con~rencino Services Market Foreced and Analvsis. 2CX3&2iW5L pg. 12) 
. industry Ddsnition: l a w  busMss, also known as an 'enterprise, a l a m  business is a company With 500 a r m  employees. 

2. Were IS the market (in vs. outof-region). 

Response: Chest views the Enterprise market as a nationwide market. The customers making up this market normally have numemus 
Iocati0n.s and an? cmcenhated in large metropdian areas (i.e., "headquarfers cities?. As a r e d ,  a Signihnt majority d t h e  
,Enterprise market is located outside of Qwsl's local exchange area. 

REDACTED - FOR PUBLIC INSPECTION 
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Jan FSb Mar Apr 1 May Jun I Jul 

4. Total value of the enterprisebroadband and interlATA market. What is the total size of the market? 

Response: Owest does not cdled any data on the overall size of the enterprise market, but focuses on individual market segments. 
such as A m ,  Frame Relay, Private Line and Dedicated Intemet Access (see roJlowing tables). 

ATM Market Share 
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ATM Service Market 2002 ATM Service Market 2002 
U.S. Revenue Share' 

rr, 
US. Port Sham- 
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* A m  revenue stlare b based an lhm U.S. Met totel of 52.18 billion for 2002. ... U.S. ATM pmlshares tor 2002 ar%cahuleled wing the installed base of 33.080 astrymer pals 88 oftheend of2002. Fgurss indude 
dl port speeds end count @Iy in the ~culetions. 
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Framo Relay Market Sham 

Frame R e h  Servlce Market 2002 F r a m  Relav Service Market ZOO2 

sasm: Vr6Cal sprom Group wab -sa PUIba 01 15.04 

'Revenue share is based MI e total U S. frame reby  market of $8.64 billion for  2002. 
*port Share is calculated based on a total US. instalkd base of 1,347,990 fame reby pwts as of year end 2002. All pwt speeds are 
counted equdly fw share calculations. 
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Private Line Market Share 

U .S. Private Line' Long Distance 
Revenue Sham by Service Provider, 

2002 

U .S. Privab Line' Local Revenue Share 
by Service Provider, 2002 
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OC3/STMl, and OCl21sThM. 
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Dedicated Internet Acceu (DIA) Market Share 

saum IDC. 09R5Rm. slew Ham 

'In the Enterprise segment. most businesses use DIA to kce68 the internet DSL may be used by large enterprises, but typically in 
smaller, branch locations. 
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ISeN-fce Date December 22,20031 

BEFORE THE WASHINGTON STATE 
UTILITIES A N D  TRANSPORTATION COMMISSION 

In the Matter of the Petition of 

QWEST CORPORATION ) DOCKET NO. UT430614 

For Competitive Classification of ) 

Telecommunications Services 

1 
1 

1 

Basic Business Exchange 1 

................................ 

ORDER NO. 17 

ORDER GRANTING COMPETITIVE CLASSIFICATlON 
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Synopsis: " h e  Commission grants Qwest's petition for statm.de competitive 
classification of analog business loaf exchunge services. 

I. INTRODUCIlON 

1 Nature of Proceeding: Docket No. UT430614 concerns a petition fded by Qwest 
Corporation (Qwest) on May 1,2003, for competitive classification of analog 
business exchange telecommunications services pursuant to RCW 80.36.330. 

2 Hearing: This matter was heard upon due and proper notice before 
Chairwoman Marilyn Show alter, Commissioners Richard Hemstad' and Patrick 
J. Oshie, and Administrative Law Judge Theodora M. Mace, on September 16-16, 
October 1 and October 21,2003. A public hearing was held on September 17, 
2003. 

3 Appearances. Lisa Anderl, attorney, Seattle, Washington, represents Qwest. 
Jonathan C. Thompson and Lisa Watson, assistant Attorneys General, represent 
Commission Staff. Simon ffitch, assistant Attomey General, represents Public 
Counsel Section of the Office of Attorney General. Letty S. D. Friesen, attorney, 
Denver, Colorado, represents AT&T Communications of the Pacific Northwest, 
Inc. and AT&T Local Services on Behalf of TCG Seattle and TCG Oregon (ATdrT). 
Karen J. Johnson, attorney, Beaverton, Oregon, represents Integra Telecom of 
Washington, Inc. (Integra). Michel Singer-Nelson, attorney, Denver, Colorado, 
represents WorldCorn/MCI. Lisa Rackner and Arthur A. Butler, attorneys, 
Seattle, represent Washington Electronic Business and Telecommunications 
Coalition (WeBEC). Stephen S. Melnikoff, attorney, Arlington, Virpinia, 
represents the United States Department of Defense and all other Federal 
Executive Agencies (DODFEA). Richard H. Levin, Santa Rosa, Califomh 
represents Advanced TelCom, Inc. (ATG). 

4 Commission. The Commission grants Qwest's petition for statewide 
competitive classification of analog services for business local exchange 
customers. In so doing. the Commission notes Qwest's voluntary commitment to 
non-abandonment of service, more fully described below. The Commission also 

1 Commissioner Hemstad read the record of the proceeding, except for the October 21,2003, 
hearing session at which he presided with the other Commissioners. 

I REDACTED - FOR PUBLIC INSPECTION I 

http://statm.de


DOCKET NO. UT430614 
ORDER NO. 17 

PAGE 4 

notes that Qwest does not seek a waiver of the prohibitions against undue or 
unreasonable preference or discrimination contained in RCW 80.36.170 and 
80.36.180.2 

11. MEMORANDUM 

A. APPLICABLE LAW 

5 Under KCW 80.36.330,3 the Commission is authorized to "classify a 
telecommunications service provided by a telecommunications company as a 
competitive telecommunications service'' i f  it finds that the service is "subject to 
effective competition." The statute defines "effective competition" to mean that: 
(1) "customers of the service have reasonably available alternatives" and (2) that 
"the service is not provided to a significant captive customer base." 

6 In determining whether a particular service is subject to effective cumpetition, 
the Commission must consider the following non-exclusive factors: 

the number and size of alternative providers of services; 

the extent to which services are available from alternative providers 
in the relevant market; 

the ability of alternative providers to make functionally equivalent 
or substitute services readily available at competitive rates, terms, 
and conditions; and 

other indicators of market power, which may include market share, 
growth in market share, ease of entry, and the affiliation of 
providers of services. 

RCW 80.36.330(1XnHd). In weighing the evidence and applying the statutory 
factors, the Commission is not governed by a precise recipe. Instead, the 
Commission considers the totality of the evidence presented on a casebycase 

.~ ~ ~ ~ 

2 T 274-275. 
3The complete text of the statute is included as Appendix A io this Order. 

I REDACTED - FOR PUBLIC INSPECTION I 
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basis.' The Commission may also rely on its own "institutional knowledge" of 
factors pertinent to the statutory standards. In re Electric Lightfume, 123 Wn 2d 
530,549 (1994) (Electric Lightwave)? 

7 Once competitive classification is granted for a particular service, the provider 
may offer the service under a price list (generally requiring 10 days' notice) 
rather than a tariff (generally requiring 30 days' notice).6 In addition, uniform 
statewide retail pricing for the subject service is no longer required, with two 
limitations. First, the incumbent local exchange carrier (ILEC) cannot charge 
prices or rates below its cost, as determined by cost standards established by the 
Commission.' Second, unless waived by the Commission, RCW 80.36.170 and 
RCW 80.36.180 prohibit the ILEC from offering a competitively classified service 
in a manner that is unduly or unreasonably discriminatory or preferential. 

E As an additional safeguard, the Commission may reclassify the service or 
services as noncompetitive, in order to protect the public interest.' 

9 The petitioner, in this case Qwest, bears the burden to demonstrate that the 
services selected deserve competitive classification under the statute. 

10 In this case, Commission Staff recommends that the Commission grant @vest's 
petition in its entirety. Because Staff and Qwest are fully aligned with respect to 
their ultimate recommendation that the petition be granted, the Commission will 
consider their evidence and arguments as representing one side of the case. The 
Commission will then address the issues raised by the remaining parties, who 
are recommending that the Commissim dehy Qwest's petition. The remaining 
parties are referred to as "opposing parties" in the body of this order, except 
where they are individually identified. 

4 Seventh Supplemental older, Docktt NO. UT000883, nt 7 73. 
SEIectnc Lighfwaveinvolved RCW 80.36.320, which applies to a petition for mmpetitive 
classification of companies, The statute at issue in the inatant case, RCW 80.36.330, applies to 
petitions for competitive classification of mias. In both statutes, the list of factors to be 
considered is the same. 

' RCW 80.36.330(3J,(4) and (6); WAC 480-80-204(6). 

9RCW80363Gi7). 
I o  RCW80.36.330(2). 

6 RCW 80.36.330(2); WAC 48060-205. 

0 RCW 80.36.330(8J; WAC48W-241, -242. 
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Z I  The parties have presented a mass of facts and arguments. Much of it attempts 
to follow in outline the list of four factors that we must consider under the 
statute.” The result is considerable redundancy in recitation of evidence and 
arguments, because there is significant overlap in the factors themselves, and in 
how they relate to the ultimate tests posed by the statute, Le., whether there are 
reasonably available alternatives and no significant captive customer base. 
While that approach was thorough, and ensures that we have considered those 
factors in our deliberations, we structure this order so as to cover all relevant 
issues, without unnecessary repetition, though some is unavoidable. Thus, some 
of west’s and Staff‘s presentation will be discussed in the context of the issues 
raised by the opposing parties’ objections. 

As we will further discuss in this order, the analytical framework of the statute is 
actually quite straightforward and involves three basic steps: 

12 

(A) Identify the services selected (“Selected Services”) for competitive 
classification. 

1) Identify the services 
2 )  Identify the geographic scope for which classification is sought 

(B) Determine whether customers of the Selected Services have reasonably 
available alternatives. 

3) Identify what Services constitute alternative to the Selected 

4) Evaluate substitutability of potential alternative services for the 

5) Determine the availability of the alternative services. 
6) Evaluate whether these alternative services are reasonably 

Services. 

Selected Servim. 

available. 

(C) Determine whether there is a significant captive customer base. 

7) Consider market share and market concentration. 

-~ ~ 

I ’  RCW 80.36.33OflJ(aJ through f d l .  
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8) Consider market structure, including ease of entry, affiliated 
providers, and related statutory constraints. 

9) Evaluate market share and market concenttation in light of market 
structure for indications of market power, 

10) Determine whether there is a significant base of customers of the 
Selected Services for which there is no reasonable alternative or for 
which the petitioner could exercise market power with respect to 
the Selected Services. 

13 If, after completing this analysis, the Commission finds the Selected Services are 
subject to effective competition, the Commission "may" classify the Selected 
Services as competitive. We must exercise this discretion consistent with our 
general duty to regulate in the public interest. 

14 With this framework in mind, we turn to the presentations of the parties. 

B. PRESENTATIONS BY QWEST A N D  STAFF 

1. Services selected by Qwest for competitive classification nature and 
geographic scope. 

15 Qwest and Staff identify two general markets for telecommunications services in 
Washington: retail and wholesale. Qwest provides residential and business 
retail telecommunications services, and it also sells wholesale services to 
competitive local exchange carriers (CLECs) in the form of total service resale 
(TSR or resale)" and unbundled network elements (UNEs).'? The CLECs, in hrm, 
use Qwest wholesale services to provide retail business and residential 
telecommunications services. CLECs may also serve customers using their own 

IITotal Service Resale, or "resale," means the purchase of a service from Qwest at a wholesale 
price that is marked down from Qwest's retail price for the service. Currently, this markdown, 
which is set by Commission order, is 14.74% lower than the price for Qwest's retail service. 
13 Unbundled network elements or "UNEs" are portions of Qwest's network that are available for 
purchase by CLECs at prices set by the Commission using a Total Element Long-run Incremental 
Cost standard (TELRIC). UNgplatform, or "UNE-P," is the purchase from Qwest by the CLEC 
of elements including a loop, switching and transport to provide a service to a CLEC customer. 
UNEloop, or "UNLL" means the CLEC has purchased only a loop from Qwest and the CLEC 
otherwise provides service through u6e of the CLEC's owned facilities. 

~ 
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facilities or a mix of purchased and owned facilities." Qwest competes in the 
retail market with CLECs in providing the analog business services at issue in 
this case. 

16 In this case Qwest has petitioned for competitive classification, in all of its 
exchanges in Washington (i.e., statewide),15 of its retail analog flat-rate and 
measured-rate business exchange services, private branch exchange (PBX) 
trunks, Centrex services, l6 and vertical business features that are packaged with 
those Qwest defines analog services as those services that terminate to 
analog customer premises equipment (CPE), although analog services may be 
provided over digital facilities that terminate to analog CPE." A complete l i t  of 
the selected services is set out in Exhibit 2," but for simplicity we refer to them as 

~ ~~ 

" CLECs also purchase special access lines from Qwest. A special access line is a dedicated line 
from a customer to a long distance company provided by a local phone company. 
" The term "statewide" may be confusing in the sense thaf Qwest does not serve all areas of the 
state. In areas outside its service territory, Qwest stands in the shoes of a CLEC. No one Is 
contesting Qwest's right to compete in those areas. Thus, if the Selected Services a r e  
competitively classified in Qwest's territory, Qwest could offer the same types of services, on 
some competitive basis, anywhere in the state. In general, when uslng the term "statewide,'' in 
this proceeding, the parties and the Commission are referring to Qwest's 6Eexchange service 
territory In the state of Washington. 
' 6  Centrex is a service used by medium to large customers that employs switching equipment and 
features at the telephone company's central office, with individual lines connecting the 
equipment and features to the instruments at the customer'spremises. Private Branch Exchange, 
or PBX service, combines customer-owned equipment containing switching and features, located 
at the customer's premise, with telephone company-owned trunks connecting the customer's 
equipment to the telephone company's central office or switch. 
" Qwest sought to have the same services as are a t  issue in this case competitively classified (in 
certain wire centers rather than statewide) in Docket No. UT-000883. The Commission granted 
that petition, limited to services provided over DS-1 and higher circuits, and in a more limited 
geographic area than Qwest sought. Seventh Supplemental Order, December 18.2000. In Docket 
No. UT-021257, Qwest subsequently obtained competitive classlfication for digital servicesin the 
same wire centers and over the same capacity circuits for which services were competitively 
classified in Docket No. UT-000683. 

19ln response to Bench Request No. 5, Qwest stated it had improperly included Centrex 21 - I  
(ISDN) and Centrex Prime - I (ISDN) in its retail line counts. &est also identified the following 
services that should be excluded from "Tenant Solutions" on Exhibit 2 -  DIGICOM 1 service; 
DlGlCOM 11 service, Centrex 21 ISDN; Single Line lSDN service, Primary Rate Service (PRS) 
ISDN; High Capacity DSl and DS3 services; Digital Switched Services; Frame Relay Service; and 

' 0  T 111,195-199. 
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analog basic business service, PBX, and Centra, and we will refer to them 
collectively as the “Selected Services.” 

Having selected these services for competitive classification, Qwest seeks to 
demonstrate that these services are subject to effective competition, statewide. 
That is, it seeks to show that customers have reasonably available alternatives to 
the Selected Services, and that these services are not provided to a significant 
captive customer base. Staff joins Qwest in presenting evidence of effective 
competition. 

2. What constitutes an alternative to the selected services 

In order to show that customers have reasonably available alternatives, one must 
first define what it  is that constitutes an alternative. In this case, Qwest and Staff 
rely on the availability of business analog services provided by CLECs, by means 
of UNE-P, UNE-L, resale, and CLEC-owned facilitie~.~~ They argue that these 
services are effective substitutes for the Selected Services because, like the 
Selected Services, they terminate to analog WE. Qwest‘s business analog retail 
customers can choose one of these alternatives without buying new equipment, 
and obtain functionally equivalent service, i.e., basic connectivity to the public 
network for switched, voicegrade communications. 

In addition to alternative analog services, Qwest and Staff cite intermodal forms 
of comp&tion-notably, wireless and Voice over Internet Protocol (VoIP)-as 
deserving some weight as sources of competition for the Selected Services. 
Insofar as end-use customers may be choosing these modes over the Selected 
Services, these modes are competing With the Selected Services. However, 
Qwest and Staff do not rely on intermodal alternatives for proving a sufficient 
case under the statute. Rather, they assert that their case, in relying only on 

Uniform Access Solution service. The Commission here analyzes the revised list of services and 
line counts, but for simplicity, the Commission will refer to the revised list as Exhibit 2. 
lo Exhiblf 232C. There is also a ”miscellaneous” category, which includes special access lines. See 
fn. 13, supra. CLEO purchase special access lines under retail tariffs but use these lines to 
provide service to their own retail customers. They are therefore appropriately characterized as 
“wholesale” for purposes of analyzing CLEC lines. Approximately f ives ixh of the special 
access lines included in Exhibit 23ZC are digital and so were removed from the numbers on which 
Staff calculated market share. Wilson testimony, T 1363-1364. The remaining special access lines 
are included in the calculations. 
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analog alternatives, understates the competitive environment and is thedore 
conservative; intermodal forms of competition further enhance the competitive 
pictuw. 

Qwest and Staff do not rely on, and do not include, digital services as 
alternatives to the Selected Services. This point is more fully treated in a later 
section of this order.21 

20 

3. Geographic scope of the relevant market. 

21 As the statute requires, Qwest and Staff evaluate, pursuant to RCW 
80.36.330(1)@), "the extent to which services are available from altemative 
providers in the relevant market." After defining "alternative providers" as 
primarily those that provide business analog services, there remains the question 
of the appropriate geographical scope of the "relevant market." Qwest asserts 
that the appropriate geographic scope is the entire state, but points out that 
evidence of competition is available at the exchange and wirecenter level. Staff 
characterizes the appropriate geographic scope as "Qwe~t's statewide territory, 
defined at the exchange level."= Qwest and Staff then proceed to evaluate the 
number and size of alternative providers of analog business seMres, and the 
extent to which they are available throughout Qwesi's territory, including at the 
exchange and wire-center level. 

4. Availability of alternatives in the relevant market. 

2 2  Qwest's and Staff's primary evidence derives from two major sources. Qwest 
compiled evidence regarding 37 CLECsL7 that purchase resale, UNE-P)' and 
UNE-LZ5 on a wholesale basis from Qwest. Qwest's Exhibit 55c provides 
information about the size, as well as the number, of competitors using Qwest's 
wholesale services, including !3e number of lines provided by each CLEC in each 
exchange. 

11 See section lI(C)(L) of this order. 
~ E x . 2 O l T , p . l 4 .  
n Exhibit 3. 

25 Id. 
%Exhibi t  53Cprovides the same information on a wire center basis. 

24 Sufi. 11. 
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24 

25 

26 

Staff compiled and aggregated data provided by 27 CLECs that responded to a 
Commission order (sent to over 200 registered CLECs") requesting information 
about the analog business services they provide in competition with Qwest, 
using either lines purchased from Qwest or CLEC-owned lines. Most 
significantly, in Exhibits 204C and 205C. Staff produced evidence of CLEC 
services using CLEC-owned facilities" by exchange and by wire center. This 
information was not available to Qwest when it filed its petition.25 

Qwest and Staff each provide a market share analysis. Relying solely on the 
number of CLEC wholesale lines upon which its petition is based, Qwest 
calculates its market share at 83% statewide. yI By adding CLEC-owned lines to 
Staff's cumpilation of CLEC wholesale data, Staff estimated Qwest's market 
share of analog business lines at 71.88%, ~tatewide.~' 

Both Qwest's and Staffs analyses include calculations at more granular levels. 
Qwest and Staff break their figures down by exchange and by wire center, and 
by mode (UNE-P, UNE-L, resale, CLEC-owned, miscellaneous), though some 
data are consolidated into groups of exchanges in order to mask highly 
confidential information. 

Using both sets of data, Qwest and Staff demonstrate several aspects of 
competitive alternatives to the Selected Services, in QwesYs Washington 
exchanges, including: 

a ExhibitZOITat 10. 
2R In this order; we use the terms "CLEC-owned facilities," "facilities-based lines," and "CLEC- 
owned lines" interchangeably. All refer to lines provided over CLEC-bdlt fad t ie& as opposed 
to lines provided by CLECs over lines purchased (leased) from Qwest. 
RQwest filed its petition on May 1,2003. With its petition (as well a5 in Exhibib 53C-55c, hled 
with its direct case on July 1,2003). Qwest provided data regarding its own internal counts of 
CLEC lines purchased from Qwest on a wholesale basis to scrve CLEC business customers. 
Subsequent to the filing of the petition, the Commission entered Order Nos. 06 and 08 on June 30 
and July 22,2003, respectively, which required CLECs to disclose information about the analog 
business lines they provided to serve end-use customers in Qwest exchanges statewide. The 
information from CLECs provided pursuant to thew order6 Included their wholesaleputchased 
lines, special access lines, and facilities.based lines. This information was designated highly 
confidential and was reviewed only by Staff and Public Counsel. It was not available to Qwest. 
S€xhibit 51Tat 4. 
'7 Erhibil225C; ~e alsofn. 29, supra. 
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CLECs serve analog business retail customers in aI1 Qwest exchanges except 
the Elk32 exchange, which has only -03% of QwesVs analog business lines." 

CLECs provide at least 203,662 analog business lines, compared to 520,635 
anaIog business lines provided by Using these figures, the CLEC 
share is 28.12%.% This percentage is conservative, however, because not all 
CLECs responded tothe Commission's request for data. 

The Qwest exchanges where CLECs own or lease analog business lines 
(whether through resale, UNE-P, UNE-L, or CLECawned facilities) cover 
99.8% of Qwest's analog business lines.% 

Of CLEC analog business lines" in Qwest exchanges, 20% are provided 
through CLEC-owned facilities, 279: through UNE-P, 43% through UNE-L, 
and 10% through resale. 

CLECs have approximately 33% of for analog basic business lines.38 

CLECs provide UNE-P-based services in 61 of Qwest's 68 
these exchanges cover 99.73% of Qwest's analog business lines. 

and 

CLECs provide UNE-P service in all wire centers except Castle Rock, Easton, 
Elk, Green Bluff, Pateros, Liberty Lake and Northport. These named wire 
centers account for .27% of analog business lines in m e s t  wire centers."' 

CLECs provide UNE-L-based service in 15 of Qwest's 68 exchanges,41 and 
these exchanges cover 83.9% of Qwest's analog business 

Y Elk is an exchange located in eastern Washington, north of Spokane, close to the Washington- 
Idaho border. 
s) .Exhibit 232C; Erhibit 54C. 
3 Exhibit 225C. 
35 Exhibit 53C. Using west's data, which excludes CLEC-owned and special access lines, the 
CLECs market share IS 21%. See alsofn. 153. 
36 Erhibit 23ZC. 
97 E r h i b h  21OC at 10 and 232C. 
3 EThibit 232C. 
-Id. 
a Exhibit 53C 
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rn CLECs provide resale service in 43 of Qwest's 68 exchanges, and those 48 
exchanges cover 98.5% of Qwest's analog business lines.43 

CLECs have 46% of analog PBX lines and 5% of analog CENTREX lines." 

27 As further evidence of CLEC competition, W e s t  and Staff present evidence of 
CLEC listings in the information pages of local telephone directories, and of 
CLEC web site^.'^ They also cite to CLEC price lists filed with the Commission. 
Qwest also cites, as evidence of competitive pressure, its loss, between the end of 
1999 and the end of 2002, of 118,333 analog business lines in Washiigkm, while 
CLEC Lines in the same period increased 333%." 

28 Qwest and Staff ate to further facts indicating that their quantitative analyses 
provide a conservative pidure of the competitive landscape. Wireless and VoIP 
have already been mentioned, Witness Wilson points out that &est has 
interconnection agreements with 150 carriers, some of which are the largest 
corporations in the world.47 Over 30 carriers were reflected in Qwest's data set, 
and several more were reflected in Staff's data set." Witness Wilson estimated 
that there are about 40 CLECs in Washington actively competing against Qwest 
for analog business service.49 

5. Market concentration analyses. 

29 Staff presents a market concentration analysi~.~ Staffs market concentration 
calculations in Exhibits 208C and 209C are based on the HerfindaUHirschman 
Index ("I). That index, described in the Department of Justice's Horizontal 

41 Staff data inkhibit 232 showed 79,846 Imps; saalsofn. 29, supra. 
4 )  Id. 
'1 Exhibit 54C. 

45Exhibit8;Erhibit 469; Exhibit 10ZTat 17-18, 
6 Exhibit 8; Exhibl 2OC a1 2. 
47Exhibil2OlT~f 16. 
a Id. 

9 Exhibits 208C and 2WC. 

Exhibi122JC 

(9 r. 1431-1432. 
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Merger Guidelines (HMG),sl is calculated by summing the squares of the 
individual market sham of all the participating firms in the relevant market. 
According to the HMG, an "I under 1,000 indicates an unconcentrated market. 
An "I between 1,000 and 1,800 indicates a moderately concentrated market. 
An "I over 1,800 indicates a highly concentrated market. An "I of 10,000 
indicates a 100% pure monopoly market. 

30 Staff's HHI results show that in no exchange was the "I less than 5,000. 
However, W e s t  and Staff argue that reliance purely on market share and 
market concentration, as measures of effective competition, is improper.52 They 
contend that HHI results should be viewed in light of other factors, primarily 
market structure. They point out that the Commission found in UT-Doo883 that 
even a very high market concentration index does not disqualify services from 
Wig competitively classified, if the market structure is sufficiently p r e  
competitive. 53 

31 As reviewed in the next section, Qwest and Staff contend that the market 
structure in Washington ensures that the CLECs provide effective competition, in 
spite of the HHI indications. 

6. Market structure and market power analyses. 

Market structure generally refers to the ease with which competitors may enter 
or exit a market and the ability of customers to obtain alternatives. Market 
structure includes the effect of federal and state statutes and proceedings, such as 
the section 271 application processy that resulted in Qwest's being permitted to 
compete in the interLATA telecommunications market." 

32 

n Exhibit 224 at IS. The Horizontal Merger Guidelines are used by the Depattment of Justice and 
the Federal Trade Commission to determine the effects of a merger on competition. 
51 StafOpcning Bricfat 3; 7 

Y h the Matter a/ the Jnuestigation Into U S WEST Communidons ,  Inc.3 Compliance with Section 271 
and SGAT P u ~ s w n t  to Section 25Zff) ofthc Telecommunications Act of1996 Dock t  No. UT- 
003033IllTMMO40 (Section 271 proceedin,q). 
55 Also affecting the structure are statutory constraints such as the prohibitions against undue or 
unreasonable preference or discrimination inRCW 80.36.170 and RCWB0.36.180. 

u74OQ883, 'I 7 3 .  
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33 

34 

35 

36 

Market power in an anti-trust context has been defined 66 ”the ability d a firm 
(or group of firms acting jointly) to raise price above the competitive level 
without losing so many sales so rapidly that the price increase is unprofitable 
and must be rescinded.”M Staff witness Wilson proposes a similar definition - 
that market power is the ability of a firm to profitably raise price above cost 
without losing market share.57 Indicators relevant to market power include 
market share, market concentration, growth in market share, ease of entry, and 
the affiIiation of providers of *ME. 

Qwest and Staff point out that several factors now indicate the presence of an 
effectively competitive market structure. These include: Qwest‘s 271 application 
process and approval (which required that Qwest demonstrate it had opened its 
network to local competition); the widespread availability and use of UNE-P as 
an entry mechanism; the favorable pricing of UNE-P (compared to resale and 
other modes) to CLECs; and the operation of a performance assurance 
mechanism to protect against Qwest “backsliding” in providing UNES fairly and 
efficiently. 

Staff points first and foremost to UNE-P. A CLEC can convert a Qwest customer 
to WE-P-based service upon payment of a nonrecurring charge of $0.27’8 for the 
first line. Conversion can be accomplished in one business day.5s The CLEC 
then pays a monthly wholesale rate to Qwest that has been fixed by the 
Commission, based on TELFXw cost, and that vanes from Zone 1 (lowest-cost) 
exchanges to Zone 5 (highestcost) exchanges. 61 Especially In the l o w e s t a t  
zones, UNE-P wholesale prices are substantially below Qwest’s uniform 
statewide business retail line price. 

UNE-P, Staff asserts, is a key protector against the exercise of market power by 
Qwest. If Qwest were to try to raise prices above competitive levels, the margin 

Landffi b Posner, “Market Power in Antitrus! Cases,” 94 Ham. L. Rcv. 937 f1981J, Exhibit 104 at 2 .  
See also Exhibit 224, Horizontal Merger Guidclines, 5 0.1. 
J7 Erhibif 20JT at 22; €xhibif 224 at 2 .  
-Exhibit lTnt 15. 
9 A CLEC may convert a Qwest customer to resele service for a nonrecurring charge of $5.n for 
the first h e ,  and complete the conversion in one business day. CLEC purchase of UNBL costs 
$37.53, with conversion accomplished in three business days. Exhibit f T a f 1 5 .  
* Total Element Long Run Incremental Cost (TELRICI; scc elsofn. 11. 
61 Erhibit 6C. 
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between Qwest‘s new retail prices and the fixed UNE-P wholesale prices would 
widen. CLECS, already present in every exchange but one, could compete even 
more effectively by taking advantage of the differential. CLECs that rely on 
resale (whose wholesale prices move in lockstep with Qwest‘s retail price), could 
quickly switch, for 27 cents, to LINE-P. 

37 Therefore, LJNE-P is priceconstraining. Since WE-P is available to CLECs in 
any exchange, including to CLECs providing resale, CLECs everywhere have 
access to a priceconstraining form of competition. Qwest and Staff contend that 
UNE-P is the most advantageous method of market entry that has developed 
over the last few years, requiring little in the way of investment to acquire a 
customer. This ease of entry is reflected in the fact, previously mentioned, that 
CLEO provide retail service by means of UNE-P in 61 of the 68 Qwest 
exchanges, where 99.7% of Qwest analog business customers reside. It is also 
reflected by the rapid growth of UNE-P lines.6z 

38 Staff argues that the presence of CLECs in virtually every exchange, using a 
variety of facilities, is evidence of that CLECs believe they will be profitable and 
continue service. Staff contends that even though UNE-P requires little in the 
way of capital investment on the part of the CLEC, that is exactly why it is such 
an effective market entry tool for CLECs -entry barriers are extremely low.” 

39 Ease and success of CLEC entry into the market is further supported, they say, 
by evidence of growth in CLEC analog business lines as a percentage of analog 
business lines. m e s t  states that CLEC lines in its statewide territory have 
grown by 333% since 1999.64 Not including CLEC-owned lines, CLEC lines 
increased 35% from 2000 to 2001 and 32% f r m  2001 to 2002.6’ Including CLEC- 
owned lines, CLEC analog business lines constitute 28.12% of total analog 
business lines in Qwest‘s exchanges statewide as of December 2002.” 

*Exhibit I ut 23. 
61 Staff Reply Briefat 16. 
@ Lzhibif 20C at 2 .  
6 Exhibit ZOC at 2 .  

Exhibit 225C. 
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7. No significant captive customer bane. 

40 Qwest defines a captive customer as one that has no option but to take service 
from Qwest, not as a customer who has an option and elects not to take it.6’ 
Qwest asserts that it has no significant group of captive customers for analog 
business exchange services in Washington, as shown in the evidence 
demonstrating the number and diversity of CLECs and the presence and 
availability of priceconstraining competitive services almost everywhere 
throughout Qwest’s 
include 99.89%69 of Qwest business lines, and UNE-P is available in every 
exchange. Only O.11Omm of Qwest business lines might even be considered 
“captive,” in their view, and they contend that this number is not significant. 

CLECs are active in the Qwest exchanges that 

41 Staff observes that there are CLECs serving in all exchanges but Elk and that 
even for Elk, the phone directory it uses shows 16 CLEC listings. Staff argues 
that customers in Elk are protected from unreasonable rates because Qwest is not 
seeking a waiver of the statutory requirements prohibiting undue and 
unreasonable preference or discriminati~n.~’ Staff contends that for that reason, 
Qwest would have to heat Elk customers the same as other similarly situated 
customers. Moreover, they contend that Elk represents less than .03% of the total 
access lines statewidQ2 and Qwest competitors serve each surrounding wire 
center. Any CLEC seeking to serve an Elk customer could do so cheaply and 
virtually instantaneously via resale or UNE-P. Thus Qwest and Staff assert that 
ease of entry will protea Elk from any adverse consequence from granting this 
petition 73 

Q T 546-547. 
* T h i s  evidence is more fully recounted in sections 11 (8)(4p(6) and II(C)(2)-(5), 
“Exhibit  S lTa t  9. 
m CLECs currently provide UNGP service in 63 of 68 exchanges. The 63 exchanges cover 59.89% 
of Qwest’s business lines. Thus, the exchanges where no UNBP is present represent .I]% of 
Qwest‘s business lines. 

RCW 80.36.170and RCW80.36.180. 
’* E x h h t  s 3 c .  
n Commission Stafs Opening Brief at 35. 
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